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STATEMENT OF THE | SSUE

The issues in this proceeding invol ve whether the Respondent, St. Joe Paper
Company ("St. Joe"), is entitled to a "dredge and fill permt" authorizing it to
construct a marina for recreational boats, containing 84 boat slips, along the
eastern shore of the St. Johns River in St. Johns County, Florida. Enbodied
within that general consideration are issues involving whether St. Joe, in the
construction and operation of the marina, can conply with water-quality
paranmeters enbodied in Chapter 17- 3, Florida Administrative Code, for Cass I
waters of the State, Section 403.918(1), Florida Statutes, as well as the public
i nterest standards of Section 403.918(2), Florida Statutes, and the standard
concerning "cunul ative inpact" enbodied in Section 403.919, Florida Statutes.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of an application for a water-quality

certification and permt ("dredge and fill permt") by St. Joe and its
predecessor in interest. The applicant, a Respondent herein, seeks to
construct an 84-slip marina along the eastern shore of the St. Johns River, a
Class Il water of the State. After conducting review of the permt

application, with the assistance of its technical staff, the Respondent,
Department of Environmental Regulation ("Departnment”), issued a "notice of
intent to grant” the dredge and fill permt at issue. The Petitioners, Mary and
Irv Cornwell ("Cornwell"), and Petitioners, Mary Ann Hoffert, Barbara Davis
Wnn, Inez Stanton, Dorothy S. Holland, Ed and Lala Connell, and Denver R and
Natalie H Bennett ("Hoffert"), sought, by various tinely filed petitions, a
formal proceeding pursuant to Section 120.57, Florida Statutes, in order to
contest the basis for the proposed grant of the permit. These petitions were
subsequent |y consol i dated and heard together on the hearing dates nentioned
above.

The cause came on for hearing as noticed. During the course of the
proceedi ng, the parties presented those wi tnesses and exhibits, and secured
adm ssion into evidence of those exhibits so referenced in the transcript of the
proceedi ng, which was filed herein.

The proceedi ng concluded, and the parties requested a transcript thereof.
Subsequent to the preparation and filing of the transcript, after stipulating to
an extended briefing schedule, the applicant/Respondent, St. Joe, tinmely
submtted its proposed reconmended order, containing proposed findings of fact



and conclusions of |law, on August 22, 1990. The Departnent filed a post-hearing
pl eading indicating that it joined in the proposed recommended order submitted
by the applicant and woul d not be submitting its own proposed recomrended order
Barbara Davis Wnn, representing Hoffert, tinely filed a letter to the Hearing
Oficer, in lieu of a proposed recomended order, indicating that Hoffert would
not be filing a proposed recomended order, but requesting the Hearing Oficer
in rendering his Recommended Order, to take into account a nunber of

consi derations invol ving environmental and recreational concerns held by those
Petitioners, and upon which they had presented evidence at hearing, in arriving
at conditions for any grant of the permt reconmended in the Recommrended O der
Cornwel | submitted a pleading entitled "Notice of Filing Petitioners

Recomended Fi ndings and Carifications of Respondents' Proposed Findings". This
pl eading was filed on Septenber 7, 1990, over two weeks late. Additionally, the
pl eadi ng seeks to clarify or respond to the proposed findings of fact and
conclusions of law tinely submtted by the Respondents. As explained by the
Hearing Oficer at the conclusion of the hearing, proposed recommended orders
are not responsive pleadings, but nmust be simultaneously submtted by the
deadl i ne which was set and agreed upon by all of the parties. Further, nuch of
Cornwel I's "proposed findings" really involve a discussion and recitation of
testinmony or evidence, chiefly that submitted through Dr. Carol DeMrt's
deposition, instead of proposing specific findings of fact, which can be rul ed
upon in a coherent fashion by the Hearing Oficer. Consequently, specific
rulings on proposed findings of fact submtted by Cornwell cannot be nmade since
none were actually submitted as such. However, in spite of this, and in spite
of the non-tinmely filing of this pleading and its inperm ssible nature as a
responsi ve pl eadi ng, the relevant issues and discussions raised in it have been
consi dered and addressed by the Hearing Oficer in this Recommended O der

In consideration of the evidence and testinony adduced
and admitted into evidence and the post-hearing pl eadi ngs and
argunents of the parties, the follow ng findings of fact are
entered.

FI NDI NGS OF FACT

1. The applicant, St. Joe, seeks to construct and
operate a recreational boat marina, consisting of a single, main
pier, 12 feet wide and extendi ng sone 850 feet waterward in a
westerly direction fromthe shoreline of the east bank of the St
Johns River in St. Johns County, Florida. The main pier wll
join a term nal pier extending approximtely 575 feet in a
general north/south direction parallel to the shoreline of the
St. Johns River, perpendicular to and abutting the | onger main
pier. Extended in a |landward or easterly direction fromthe
termnal pier structure will be four (4) individual "finger
piers"” ranging from2119 to 305 feet in length. Located along the
i ndi vidual piers and along a portion of the main pier near the
waterward end of it will be 84 slips for recreational -type boats.
Additionally, a breakwater systemw || be suspended al ong the
outer perimeter of the term nal pier and northernnost and
sout hernnost individual piers in order to reduce wave action and
its effect on boats in the interior of the marina. Additiona
detail s concerning the mari na design and operation are contai ned
in the findings of fact bel ow



The Site

2. The site of the proposed marina is on the eastern
shore of the St. Johns River in St. Johns County, Florida. At
that point, the St. Johns River is alnbst two mles w de, being
approxi mately 10,000 feet fromshoreline to shoreline. The
proposed marina site enconpasses approximately 1,100 linear feet
of river bank frontage. Al of the adjacent upland property is
owned by St. Joe, and St. Joe owns extensive additional river
frontage to the north and south of the marina site. The nearest
properties not owned by St. Joe are located 3,500 feet to the
north of the site and 1,500 feet to the south of the site. The
site is located approximately two mles north of Hallowes Cove, a
relatively pristine, diverse and productive marine habitat.

3. The site is characterized, |andward of the
term nal end of the pier and waterward of the upland, by an
unveget ated "near shore area or tidal zone" which extends
approxi mately 50 feet fromthe mean high-water |line of the river
to the mean lowwater line. Waterward of this zone and extendi ng
to a depth of approximately two feet is a systemof grass beds,
(vallisnerida), commonly known as "tape grass". The grass beds
extend approxi mately 200 to 250 feet fromthe shoreline.
Waterward of the grass beds is an unvegetated area with a gradua
slope to a depth of approximately six feet. Fromthe six-foot
contour of the river bottom a relatively precipitous slope
begi ns, extending to depths which exceed 19 feet. |In this zone, there are no
grass beds. Further waterward and extendi ng beyond
the nost waterward extent of the the nmarina site, the river bottomrises
somewhat to depths of 13 feet, 12 feet and 11 feet, in the direction of the
center of the river.

4. The river bottom substrate in the area of the
marina i s conposed primarily of sand. This includes sone shel
and other coarse materials, with mnor anmounts of silt. |In fact,
organic silt is a very small portion of the bottom sedi nents,
consisting, at a depth of four and one-half feet, of |less than 1%
silt and at a depth of 15 feet of less than 6%silt content. The
present water quality prevailing at the marina site is good, and
the benthic habitat in the general area is healthy and diverse.

5. The nost | andward boat slips proposed at the
marina will be |located at a distance of approxi mately 275 feet
fromthe nost waterward extent of the grass beds. These nost
landward slips will be located in depths of approximtely eight
feet.

6. Access to the nmarina will be fromthe north and
south in defined channels marked on the west by the end of the
i ndi vidual piers and on the east by channel narkers |ocated at
the depth contour of mnus six feet. That is, the six-foot depth
will be the nost shallow portion of the channel marked by the
channel markers, so that boats will not be pernmitted to navigate
the shall ower portion | andward of the channel markers insofar as
the marina's enforcement programcan insure that. The
approxi mate wi dth of the northern channel is 75 feet, and the



wi dt h of the southern channel is 50 feet. Due to the precipitous
drop in depth beyond the contour of mnus six feet, the average
depth of the channels is 10 to 12 feet.

7. The majority of the boat slips, as well as the
basin of the marina, will be located in depths of between 10 and
18 feet. The consultant and expert w tness who designed the
mari na, Erik O sen, established that the |l ength of the main pier
and the location of the nost |andward of the boat slips and the
| ocation of the channel markers are all part of a design and pl an
intended to insure that marina and boat activity within the
mari na occur well beyond the extant grass beds and waterward of
depths of six feet, to insure that no damage to the grass bed
habi tat area is occasioned by propeller scouring, "prop-wash", or
groundi ng of boats.

8. (O her design neasures are also intended to
precl ude boaters fromentering the shall ow depths and grass bed
areas. Two tiers of signs will be |ocated between the marina
basin and the nost waterward extent of the grass beds. First,
regul atory buoys and signs are proposed to be located at the
contour of mnus four feet and will establish a "nmanatee
protection zone" |andward of that contour. The evidence reveal s,
however, that a safer contour for the nmanatee protection zone
boundary to be established by the applicant would dictate placing
the regul atory warning signs concerning the manatee protection
zone at the sane contour, minus six feet of water, where the
channel markers will be located. This is because the nmarina wll
serve boats of up to 4.5 feet in draught. Secondly, a tier of
signs will be located approximately ten feet waterward of the
nost waterward extent of the grass beds warning boaters that
aquatic grass beds exist |andward of the signs and that prop dredgi ng and boat
operation is prohibited. Such warnings at the |ocations found above shoul d be
mandat ory conditions to any grant
of the permt. A specific, agreed-upon condition is already in
the draft permt issued by the Departnent prescribing the size
and lettering of these signs and other design details. A railing
will extend, as proposed by the applicant, along the main pier
between the slips and the shoreline to di scourage boaters from
nmooring along the main pier, |andward of the slips. The evidence
establishes that in order to nore adequately insure protection of
t he manatee habitat area and the grass beds, a mandatory
condition in boat-slip rental |eases should be inserted to
absol utely prohibit boaters from nooring along the main pier
| andward of the boat slips.

9. Because of the currents and significant water
depth prevailing at the marina site, the marina construction will
require no dredging nor will operation and mai ntenance of the
mari na require any dredging on a continuing basis. Additionally,
in the interest of protecting water quality, no fueling
facilities or boat fueling will be permtted at the marina at
all; and the grant of a permt should be mandatorily conditioned
on this basis.



10. Neither will any boat naintenance or repair be
permtted at the marina, including no hauling of boats or
scrapi ng or painting of boat bottonms. This condition should be
clearly pointed out to users of the marina by appropriate warning
signs regarding the prohibition against boat naintenance and
repair, including warnings concerning the proper nethods of
di sposal of used oil and other petrol eum products.

11. The marina will feature punp-out facilities for
boat heads and bilges. The punp-out facilities will consist of a
central punping systemin which waste is renoved fromthe boats,
transported by pipeline to an upland, central waste water
collection and treatnent system No hol di ng tanks or other
storage of wastes will be located at the piers. The punp-out
facility will serve not only the boat heads but al so boat bil ges
in order to prevent contam nants, such as oil and boat fuel from
entering the State waters invol ved.

12. The piers will feature trash collection
contai ners of appropriate nunber, size and |ocation on the piers
so as to provide convenient trash disposal for each boat slip.
The piers will also feature plastic nodul ar dock boxes to
precl ude boaters fromrandomy storing materials and equi pnment on
the piers. No fish cleaning will be permitted on the piers at
all, but rather nmust be acconplished on the uplands, with
di sposal of related wastes in the upland collection system

13. A "no wake" zone will be established in an area
ext endi ng 500 feet north and 500 feet south of the marina. The
"no wake" zone will be marked pursuant to requirenents of the
Florida Marine Patrol. The marked "no wake" zone should al so
extend waterward of the farthest waterward extent of the marina,
as well as 500 feet north and south of it.

14. Only private, recreational boats will be noored
at the marina. Al comercial boats will be prohibited. The
marina will serve a Yacht Club to be devel oped by St. Joe in
conjunction with the marina. Only nenbers of the Yacht Cub and their guests
will be permitted to use the marina. This wll
assist with enforcenent of the various conditions on narina
operation and mai nt enance by the owners as to the boat-slip
| essees and their guests. This and all other conditions should
be enforced by nandatory restrictions in the boat-slip | eases.
Li kewi se, the applicant has agreed to permit no "liveaboard"
boats at the marina in order to avoid the possibility of sewage
or other contam nants entering the State waters fromliveaboard
boats. The upland facilities will include restroons, and signs
shoul d be appropriately placed on the piers to advi se boaters and
boat owners and operators of the availability of restroom
facilities. The marina will not feature fueling facilities;
however, St. Joe will maintain pollution containment supplies and
equi prent at the marina sufficient to contain any potential fue
or other petroleumspills from catastrophic events, such as the
rupture of a boat fuel tank. Expert witnesses for St. Joe
establ i shed that a "managenment and operational plan" designed to



enforce the provisions enunerated above will be enacted by the
applicant. The managenent and operational plan includes three
nmechani sns of enforcenent:

A Vr ni ng signs.

B. Boat-slip | ease agreenments which must incorporate
all restrictions found to be necessary herein. These will
contain an enforcenment provision providing for mandatory eviction
fromuse and |l ease of the marina facilities for any breach of
those conditions by | essees or their guests.

C. Managenent personnel will be enployed on the
mari na property to enforce all restrictions and conditions
designed to insure environmental |l y-safe operation and mai nt enance
of the marina, and such personnel should be enpl oyed during al
operating hours of the marina, not just during daylight hours, as
proposed by the applicant.

15. Signs will be posted at conspi cuous | ocations at
the marina and at the upland facilities of the Yacht C ub
i nform ng boaters of the marina rules and prohibitions. The
signage will be visible to Yacht C ub nmenbers and their guests
using the marina, and nmenbers' guests will be required, upon
mooring at the marina, to register and to review the rules and
prohi bitions. Boat-slip |ease agreenents at the marina wll
i ncorporate these marina rules and prohibitions. Under the |ease
agreements, a violation of the marina rules or prohibitions by a
menber or guest will be considered a breach of the | ease and will
result in revocation of the | ease and renoval of the nenber's
boat fromthe marina

16. A dock master will be enployed at the marina to
supervi se the operati on and mai ntenance of the marina and will be
assi sted by dock hands and ot her personnel in order to see that
the conditions and restrictions referenced herein are enforced.
The applicant has proposed such personnel being enpl oyed during
dayl i ght hours. However, in order to insure that the standards
for operation and mai ntenance of the marina and boats using it
will be enforced so as to avoid water-quality violations and
violations of the public interest paraneters delineated below, the permt grant
shoul d be conditi oned upon such personnel being
enpl oyed during all operating hours of the nmarina, whether
daylight hours or not. |If this is acconplished, the enforcenent
mechani sns outlined in the managenment and operational plan will
reasonably insure enforcenent of the marina's rules, prohibitions
and conditions on any grant of the permit and |ikew se reasonably
insure that water-quality and public interest standards are not
vi ol at ed.



Upl and Facilities

17. The upland and Yacht Club facilities to be
devel oped in conjunction with the marina will be | ocated on
approxi mately seven acres adjacent to the marina site. The Yacht
Club and related facilities will include a clubhouse, parking,
and a stormwater treatnment systemwhich will serve the upl and
facilities. St. Joe has obtained a conceptual permt for the
managenment and storage of surface waters for the proposed upland
i nprovenents, including the Yacht Club. It will also seek a
permt for the stormwater treatnment system itself. St. Joe,
through its consultants, has investigated and opined that the
installation of the proposed upland facilities are feasible and
can conply with applicable regulatory criteria and is pursuing
t he necessary pernmts and approvals fromlocal governnents and
state agencies. It will insure that all such is acconplished
prior to initiation of construction of the Yacht Cub facilities.
The precise configuration and design of all upland facilities
will be dictated by applicable |ocal ordinances and the
requi renents of State regul atory agenci es.

Mari na | npacts
18. The applicant/ Respondent and the Petitioners are

in essential agreenent, through the testinony of their w tnesses,
regardi ng the general potential inpacts which may be posed by
marinas in a general sense, when located in proximty to
environnental | y-sensitive areas. Concerning anticipated inpacts
of this marina at the subject site, however, St. Joe presented

the testinony of three expert w tnesses, as well as a hydrographic study.

was thus established that violations of

the pertinent water-quality statute and rules and the public
interest standards contained in the statute referenced herein
will not be violated. The Petitioners, although presenting both
| ay and expert testinony regarding the water quality and habit at
type and quality in the general area of the site and the genera

i npacts that can be caused by marinas in such areas, presented no
expert testinony or studies regarding the anticipated inpacts of
this particular marina, as designed and configured by the
applicant, on the subject site and aquatic habitat.

Water Qual ity Considerations

19. Marinas are potential sources of pollutants which
may adversely inpact water quality. D fferent sources at a
mari na may generate different pollutants; and in this case,
testinony addressed these potential pollutant inpacts. The
totality of the expert testinony taken at hearing establishes
that the marina will not likely cause a violation of applicable
water-quality standards. One witness for the Petitioners, Bil
WAt ki ns, was accepted as an expert in water quality. In
descri bing potential inpacts of the marina, however, he only
opi ned that there "could be sone effect on water quality"”;
however, he did not specifically establish adverse effects on
water quality which could be anticipated or reasonably expected
regardi ng viol ations of applicable standards. M. Watkins

It



acknow edged: "As to whether or not that degree of pollution
and that's what we're tal ki ng about, degree of inpact, would be
somet hing that woul d be, have a significant degradation effect,
could not answer without further site specific studies.”" M.
Wat ki ns further described the type of site specific information
whi ch woul d be required for himto make a proper assessnent of
wat er-quality inpacts, including hydrographics and the nature of
the sedinments existing at the site. Qher wtnesses for the
Petitioners simlarly declined to opine regardi ng violations of
the water-quality standards because site specific information was
not available to them Dr. DeMrt, for exanple, explicitly
declined to offer an opinion regarding water-quality violations.

20. The opinions and testinony of the expert
W tnesses on water quality presented on behalf of St. Joe, as
wel |l as by the Departnent, are accepted in establishing that no
water-quality violations by the construction and operation of the
mari na are antici pated.

21. The reasonabl e assurance that water-quality
violations will not occur through the construction and operation
of the marina is illustrated by the unrefuted evidence concerning
t he hydrographics by which the site is characterized. A
know edge of site hydrographics is necessary to accurately determ ne potenti al
water-quality inpacts. A hydrographic study
was prepared by St. Joe through the auspices of its consultant,
O sen Associ ates Incorporated. The experts who prepared that
study testified on behalf of St. Joe at hearing, and a Departnent
wi t ness who reviewed the study testified by deposition. None of
the Petitioners' expert w tnesses addressed the subject of site
hydr ogr aphics other than to note that they were an inportant
consi derati on.

22. M. Bucki ngham was accepted as an expert w tness
in the area of marine engineering with enphasis on hydrographics.
He testified regardi ng the hydrographi c study prepared and
submtted by St. Joe. The study involved the collection of data
at the site, including the gaugi ng of water surface el evations
over a two-day period in Decenber of 1988; the comparison of
those el evations to predicted el evati ons based upon historica
data; a nmeasurenent of current velocities at the site; a dye
study to assess the flowregine at the site; and the gathering of
dept h soundi ngs and sedi ment sanples to confirmthe bat hynmetry
and nature of bottom sedinents at the site. The hydrographic
study al so involved the analysis of the data collected at the
site.

23. Hydrographics at the site are conposed of two
conponents, the transport of a pollutant by advective currents
and the dispersion or diffusion of a pollutant within the water
colum. The physical transport by advective currents dom nates
t he hydrographic circunstance prevailing at the marina site. A
pol lutant introduced at the site is nore likely to be physically transported
away fromthe site, in addition to being nerely
di spersed through the water colum at the site. This is because
of the relatively high current velocities prevailing. Both the
transport and di spersion conponents were analyzed in the study to



determ ne the tinme and di stance necessary to reduce an initial
concentration of a hypothetical pollutant to 10%of its initial
concentration. A pollutant introduced at the site would be
reduced to 10%of its initial concentration in |ess than seven

m nutes and within 400 feet of the site on the ebb tide and
within 300 feet of the site on the flood tide. Mreover, the
"plune” of this hypothetical pollutant would occur in a | ongshore
direction parallel to the shore, as opposed to a direction toward
the shore and woul d be of conparatively narrow wi dth
(approximately 30 feet). The hydrographics of this site are such
that a conplete water exchange will occur in 20 to 30 m nutes at
any point during the tidal cycle. The evidence thus denonstrated
that the site is extrenely well flushed by tidal currents.

24. In his deposition, Ken Echternacht, of the
Departnent, testified that data in the hydrographic study was
realistic in his experience and that he had no questions or
concerns regarding the data and met hodol ogy used to confirmthat
data. 1In addition to M. Buckingham s testinony and the study,
itself, the testinmony of Dr. Echternacht established that
flushing is of no concern and is thoroughly adequate at the site.
Dr. Echternacht is the Department's hydrographi c engi neer, whose
function is to review all dredge and fill permt applications
whi ch may have inpacts upon the hydraulics of surface water systens. He has
revi ened approxi mately 1,500 dredge and fill
permt applications. H s testinony and that of M. Bucki nghamis
accepted, as is that of other Departnent expert witnesses in
establ i shing the excellent flushing characteristics of the site
and that the construction and operation of the marina will not
adversely affect the present hydrographic situation at the site,
as that relates to establishing that no water quality violations
will occur.

25. Al marinas are potential sources of pollutants.
The first to be addressed involves the installation of the
pilings thenmsel ves during the construction of the marina. This
is a potential source of turbidity. Turbidity involves the
suspensi on of bottom sedi ments and substrate material in the
wat er col um, which can pose, anong ot her problens, the
retardation of |ight penetration through the water columm which
can have an adverse inmpact on photosynthesis in marine grass
beds. In extrene cases, it can cause the destruction of grass
beds through killing of the grass by |ack of adequate |ight
penetration, as well as the snmothering effect of sedinments being
deposi ted upon grasses. The nethod to be used by St. Joe in
installing the pilings will be by "jetting" theminto the bottom
of the river initially and then driving the pilings into the
river bottomto the required depth to support the piers.
Wtnesses for St. Joe and the Departnent established that this
method will constitute an adequate safeguard to be enpl oyed
during construction to mnimze any turbidity. Any tenporary or
| ocal turbidity caused by the installation of the pilings will be transitory and
wi Il pose no significant water-quality violation;
however, turbidity curtains will, be enployed, if necessary, by
the applicant to control any such turbidity during construction



26. Another potential source of turbidity at a marina
i nvol ves the dredgi ng, washing or disturbance of the river bottom
caused by boat propellers or boat keels. The evidence
denonstrated that the risk of such "prop dredgi ng" or wash at
this marina will be negligible due to the design features and
conditions at the site, including the channels and channe
markers, and particularly by the depth of waters prevailing at
the site.

27. The marina basin and boat slips are located in
wat er of sufficient depth to prevent prop dredging or wash. The
=average depth of the entrance channels is between 10 and 12 feet. Maneuvering
within the marina basin will occur in depths of 10 feet or greater. Al though
the nost | andward boat slips are |located in depths of approximately eight feet,
t he average depth within nmost slips is approximately 10 to 12 feet. These
dept hs are based upon the bathymetric survey of the site and confirnmed by random
soundi ngs perforned during the course of the hydrographic study in evidence.
Further, these depths are "nmean | ow water"” depths. Mean |ow water reflects the
"l owest expected
level™ within a 29-day tidal epic. The "nean |lower [ow' level is
the | owest expected | evel over the course of a year. That |evel
prevailing at the site, according to the study, is 0.1 feet |ower
than mean | ow water. The maxi mum draught of boats expected to be
moored at the marina is 4.5 feet. Thus, the depths in the marina will allow
anpl e cl earance between propellers and keels and the
river bottom The required cl earance between boat bottons and
propellers and the river bottomcan further be assured by proper
pl acenent of boats in the boat slips in the | easing process and
in the assignnent of boat slips to casual, tenmporary users of the
marina. |In other words, the larger boats will be assigned to the
deeper, nore waterward slips. Oher nmeasures include warning
signs, which should be placed al ong the six-foot depth contour
al ong the | andward edge of the entrance channels and beyond the
wat erward extent of the grass beds. This will insure that
boaters do not stray into shallowwater, aquatic habitat areas.

28. A second factor in determning the potential for prop dredging at the
marina is the nature of the sedinents
t hensel ves. Four w tnesses, including those testifying for the
Departnent and for the Petitioners, established that the
sedinments at the site are primarily sand-based, with n nimal
organic silt content. The sandy nature of the sedinents
m nimzes the potential for turbidity caused by prop dredgi ng or
prop washing (hydraulic currents created by propeller operation)
because sand, by its density, mass and weight, tends to settle
out to the bottom much quicker if it is suspended in the water
colum. Even if prop dredging did occur at the narina,
generating turbidity, the high flushing characteristic of the
site would quickly transport and di sperse any such turbidity and
render it undetectable and likely prevent its deposition on the
grass beds.



29. A potential source of pollutants at a marina is
boat fuel. Expert witnesses for the Departnment and the applicant
established that the design and operational features of the
marina, primarily the absence of any fueling facilities, wll
mnimze or elimnate the potential for pollutants generated by
fuel i ng operations.

30. Anot her potential source of pollutants at a
marina is waste from boat heads and bil ges generated by flushing
boat heads or punping out of bilges with bilge punps. Expert
wi tnesses for St. Joe, as well as the Departnent, established
that the design and operational features with which this marina
will be characterized will mnimze or elinmnate the potenti al
for such pollutants to be generated because |iveaboard boats wil |
be prohibited, and the punping out of heads and bilges will also
be prohi bited because of the conditions agreed to by the
applicant for a grant of this permt.

31. Anot her potential source of pollutants at a
marina is the use of anti-fouling paint used on the bottons of
boats and the periodic scraping and repainting of boats. Expert
wi t nesses for the Departnment and the applicant established that
the operational features and design of this marina will mnimze
the potential for pollutants fromthis source because boat
pai nting, sanding, and scraping and other operations attendant to
boat painting will be absolutely prohibited at the marina.

32. Final Iy, another potential source of pollutants
woul d be trash and garbage materials. The potential for
pollution fromthis source will be mninzed by the use of trash containers and
dock boxes located at frequent intervals around
the piers and boat slips, as well as the instructional signs to
be placed on the piers and slips by the applicant and the
publication of marina rules in order to i nform boat operators and
guests of the necessity to dispose of trash in the proper
cont ai ners.

33. It has thus been established that the design and
operational characteristics of the marina and conditions to be
i nposed thereon will mnimze or elimnate the potential for
pollutants to be generated and placed in the surface waters at
the site. The marina will not occasion violations of applicable
wat er-quality standards. Any pollutants which m ght be deposited
in the surface waters at the site will be quickly transported and
di spersed so as to be undetectable at the marina or in the
vicinity of the marina because of the critical role played by the
hydr ographics prevailing at the site.

Public Interest |npacts

34. Much of the testinony at hearing regardi ng i npacts upon the various
public interest standards, including wildlife and habitats, focused upon the
grass beds, and the benthic communities prevailing in deeper water at the site,
as well as the fact that the site is used by manatees. Dr. Qinton Wite was
accepted as an expert in biology and biological inpacts of marina construction
and operation. He testified on behalf of the applicant. His testinony and that
of other expert witnesses offered by St. Joe and the Departnent established that



there woul d be no adverse inpact on benthic communities and organi sns, including
manat ees, caused by the construction and operation of the marina. The
Petitioners called expert w tnesses on the issue of inpacts on wildlife. Mke
Allen, a Florida Gane and Fresh Water Fish Conm ssion staff nenber, testified
that he was not really qualified as an expert in fisheries or benthic
communities but, rather, in ternms of terrestrial species which are not involved
in this proceeding. Lawson Snyder, another Florida Gane and Fresh Water Fish
Conmmi ssion staff nenber, was accepted as an expert in fisheries biology on
behal f of Petitioner but testified that the marina' s inpacts upon fish and
wildlife would not be detectable. JimValade, a Florida Departnent of Natural
Resources staff menber, was al so accepted as an expert in marine biol ogy,
including fish and manatees, but testified that the pernmt applicant has taken
steps to protect manatees in virtually all aspects and that his departnent's
concerns regarding the safety of nanatees have been adequately addressed by the
desi gn and proposed operation of the marina. Bill Watkins, a St. Johns River
Wat er Managenent District staff menber, was accepted as an expert in biology,
but testified that the design of the marina provides the grass beds "a fair
degree of protection" and declined to opine that the marina woul d have any
adverse inpacts upon wildlife or fish. Finally, Dr. Carol DeMort, in her
deposition, specifically declined to render any opinion regardi ng adverse

i npacts upon wildlife or fish. Thus, the evidence adduced by the Petitioners at
hearing did not rebut the evidence introduced by the applicant that the marina
wi || have no detectable inpacts upon wildlife or habitats involved in the
vicinity of the site

35. St. Joe introduced evidence concerning inpacts from shadi ng upon
grass beds by the marina structures thenselves and fromturbidity "washed" onto,
the grass beds by notorized boats maneuvering in the marina basin. Expert
testi nony was adduced that established that shadi ng caused by the w dest pier
that is, the main pier with a width of 12 feet, would have no adverse inpact on
the grass beds due to shading. That testinony was unrebutted and is accepted.
Two expert witnesses for St. Joe, a marine engineer and a biologist, as well as
a Departnment w tness, established that, even assumng that turbidity was
generated by propeller action in the marina basin, the turbidity resulting from
prop wash woul d not be transported 275 feet fromthe marina basin offshore to
the :grass beds at the inshore area. They attributed those opinions to the
nature of the sedinents involved which are not readily suspended, the flushing
at the site, the distance between the basin and the grass beds, and the typica
extent of prop wash from boats expected to be used at the marina. The
Petitioners presented two w tnesses, who testified regarding the inpacts of prop
wash. M. Allen, an expert in upland terrestrial species, testified regarding
the potential for deposition of sedinments on grass beds but al so acknow edged
that the hydrographics at the site, the di stance between the marina basin and
the grass beds and other protective nmeasures would mnimze this potential. One
lay witness for the Petitioners testified to the effect that if a "handful" of
boat owners in the nmarina violated the "no wake" restrictions and accel erated
their boats in violation of those restrictions, they would cause turbidity to be
pl aced upon the grass beds. Hi s testinmony was contradi cted, however, by a
mari ne engi neer, who testified that prop wash is a function of many paraneters
(e.g., the RPM of the engine, the horsepower of the engine, the draught of the
boat, and configuration of the propellers, etc.). He established that it would
not be reasonable to expect prop wash extending twice the |length of a boat.

36. Regarding inpacts upon benthic conmunities at the site, the applicant
i ntroduced expert testinony which established that the benthic conmunities in
that vicinity of the marina, including the grass beds, fin fish, shellfish, and
other organisnms, will not be adversely inpacted by the construction and



operation of the marina in |light of the safeguards which would be inposed upon
the permt, as delineated herein. This is primarily due to the absence of
significant concentrations of pollutants to be expected and the hydrographics
prevailing at the site as that relates to the unlikelihood of boat grounding,
prop dredgi ng, and prop wash suspending pollutants and turbidity and depositing
them on benthic comunity habitat areas. Only one of Petitioners' wtnesses,

Dr. DeMort, testified in her deposition concerning potential inpacts upon
benthic communities. Dr. DeMdrt made it clear, however, that she had conducted
no investigations and studies necessary to enable her to render an expert

opi nion on the inpacts upon the benthic comunities prevailing at the site which
m ght be caused by the marina's construction and operation. Her testinony in
this regard only related to marina installation and operation in general and was
not related to the specific design characteristics and proposed operationa
paraneters of the subject marina.

37. Manatees are an endangered species. There is nuch concern about their
wel fare with regard to the proposed project because all parties acknow edge that
the site and the shoreward grass bed areas, particularly, are frequented by
manat ees, particularly for sumrer foraging. Manatees tend to forage in shallow
wat ers and associ ated grass beds. Boats pose definite hazards to manatees and
cause significant manatee deaths each year due to inpact fromboats, as nuch as
15% to 30% of the known population. 1In response to this hazard, the U S. Marine
Manmal Commi ssion has recommended that grass beds be protected and that
est abl i shnent of protective or "no wake" zones in manatee foragi ng areas be
acconplished. 1In light of such restrictions voluntarily agreed to by St. Joe
and its expert testinony in this regard and in |light of the manatee education
and awar eness neasures proposed by the applicant, it has been denonstrated that
the marina will not have any negative inpact on the manatee popul ation in the
area. The Petitioners' only expert w tness concerning nmanatees, Ji m Val ade,

i ndeed, opined that the marina had taken steps to protect manatees "in virtually
all aspects”.

38. In this connection, the design features in the managenent and
operational plan discussed herein and proposed by the applicant enbodies
measures to address potential inpacts upon manatees which frequent the marina
site. These include manatee awareness signs to be posted at the marina; and an
addi ti onal specific condition has been agreed upon by the Departnent and the
appl i cant which specifies the size, lettering and other details of the warning
signs, and the location of themw thin the marina, all of which will be included
in a plan to be submtted to, reviewed, and approved by the Florida Depart nment
of Natural Resources. Additionally, a permanent educational display will be
| ocated at the Yacht C ub inform ng boaters who frequent the facility of the
presence of manatees in the area and the need to mnimze the inpact of boats
upon manatees. During construction, if a manatee is sited within 100 yards of
the marina site, construction activities will cease and not resunme unti
manat ees have left the area. A handbook will be prepared concerni ng manat ees
and the effect on them of boat operation, which will be distributed to enpl oyees
of the facility and to Yacht O ub nmenbers and guests. This requirenent and the
review of it by Yacht Cub nmenbers and guests will be an integral requirenment in
the terms of the slip leases. Additionally, no docking facilities, pilings or
cleats will be located along the portions of the piers not containing boat slips
in order to discourage boaters fromattenpting to noor at those |ocations, which
wi Il reduce the nunber of boats frequenting the marina, as that relates to
manat ee safety.



39. This portion of the St. Johns River functions as a highly productive
juvenile fish nursery and sports fishing area. Therefore, an exam nation of the
mari na's potential inpacts upon marine productivity, fishing and recreation in
the area is an inportant consideration in this proceeding. The discussion of
this potential inpact involves the sane issues discussed in connection with
i npacts upon water quality and wildlife habitat; nanely, the generation of
pol lutants and the inpacts upon the grass beds and benthic comunities directly
by boat operation itself. Unrefuted testinony adduced by the applicant and the
Department has established that inpacts upon the fish popul ati on and upon mari ne
productivity, fishing and recreational values will not be adverse. No
deliterious effect is likely to be occasioned the fisheries and fish habitat and
the habitat of other aquatic organisnms in terns of juveniles or adults or to the
sport fishing values of the area in which the marina will be located. |Indeed,
the mari na structures and the shade and conceal nent offered by noored boats will
provi de additional habitat for juvenile fish, as well as provide an additiona
source of food because of the "fouling comunities” of life forns which will be
expected to grow on the pilings. These will serve as food for juvenile fish and
some species of adult fish which, in turn, will enhance the food supply of
predatory fish operating at an upper level in the food web. The boats and
structures thenselves also will operate as a source of protection for certain
fish popul ations frompredators. The Petitioners produced a fisheries biologist
as an expert witness, who testified in this regard; but he acknow edged that he
did not know whether noticeable inpacts on conservation of fish, marine
productivity and recreational values will be caused by the installation and
operation of the marina. He testified in a general sense that he feared sone
negative inpacts mght result but did not feel that any such inpacts would be
det ect abl e based upon testinony he heard and deferred to, including testinony
that the littoral zone would not be inpacted by the marina to any significant
degree. He ultimately opined that the marina would likely have little inpact on
sports fishing. The other w tness produced by the Petitioners concerning
i npacts upon fishing and recreational values was unable to render any expert
opi nion, by her own adm ssion, because she had conducted no studies or otherw se
been provided information regardi ng the design and proposed operation of the
mari na. Consequently, the testinony adduced by the applicant as to these
paranmeters is accepted; and it has been established that the marina will not
adversely inmpact fisheries, fish conservation, aquatic habitat, sport fishing,
recreational values and marine productivity in the area involved at the project
site.

40. Regarding potential inmpacts upon the public
heal th, safety and welfare and property of others, the applicant
and the Departnent adduced expert testinony that no adverse inpact regarding
these interests will occur. The testinony of
Petitioners' experts simlarly establishes that the marina would
not pose safety hazards or woul d otherw se give rise to any
noti ceabl e i npacts upon the public health, safety, welfare and
property of others.

41. Regarding potential inmpacts upon navigation or
the flow of water, St. Joe and the Department introduced expert
testinmony to establish that the marina would not adversely inpact
navi gation or the flow of water, and it is so found. The
Petitioners' introduced no evidence regarding this subject.

42. Regarding potential inmpacts upon significant
hi stori cal and archaeol ogi cal resources, the applicant and the
Departnment introduced evidence that no adverse inpact as regards



t hese resource paraneters will occur. Although one of the
Petitioners, in her testinony, speculated that the marina could
"detract” fromthe WIliam Bartram sceni c hi ghway, she was unable
to specify how the marina would inpact the highway or to what
extent the highway was a significant, historical or

archaeol ogi cal resource. It is found that no such adverse i npact
on the WIlliam Bartram scenic highway will occur

Cumul ati ve | npact

43. Regarding cunul ative inpacts, the applicant and
t he Departnent introduced evidence that the marina would not give
rise to inpacts which, cumulative with the inpacts of other
marina facilities, would be significant. The evidence
establishes that there are six marinas within four mles of this
marina site; two upriver, and four downriver. Due to the
hydr ographi c circunstances in the area and the distance of the
other marinas fromthis site, it has been denonstrated that the
addition of this marina to the area will not result in any
adverse cumul ative inpacts. M. Mke Alen, the expert in upland
terrestrial species (not involved in this proceeding), referenced
in his testinony the cunul ative inpacts he feared on sports and
commercial fishing. M. Allen made it clear, however, that his
reference was not to cunul ative inpacts caused by the marina and
exi sting marinas but, rather, to inmpacts which could be brought

about by many such future facilities located in this particul ar area.

evi dence does not reflect, however, that any other

mari nas are conceptually contenplated or are the subject of other
permt applications for this area for the future. It is thus
found that no significant adverse cumul ative inpacts will be
occasi oned by the installation and operation of the subject
facility.

CONCLUSI ONS OF LAW

44. The Division of Adm nistrative Hearings has

The

jurisdiction of the subject matter of and the parties to this proceedi ng.

Section 120.57(1), Florida Statutes (1989).

45. This proceeding arises under the purview of Section
403.918(1)(2), Florida Statutes (1989), which provides that an
applicant for such a permit, as involved herein, nust provide
reasonabl e assurances that water-quality standards will not be
violated and that the project will not be contrary to the public
interest. Also at issue are the water-quality standards for
State Class Il surface waters, which are involved at the project
site.

46. The permt applicant bears the burden of denonstrating
entitlenent to the dredge and fill permt being sought and nust
present evidence denonstrating that entitlenment. The applicant
must bear the burden of making a prelimnary presentation of
evi dence showi ng entitl ement which "depends to a | arge extent on
the nature of the objection raised by the Petitioners requesting
a hearing". |If the applicant nakes a prelimnary show ng of
entitlenment, the permt nust be issued unless the Petitioners



present "contrary evidence of equivalent quality" and prove the truth of the
facts alleged in their petitions. See, Florida

Department of Transportation v. J.WC. Conpany, Inc., 396 So.2d

778 (Fla. 1st DCA 1981). Assuming a prelimnary show ng of

entitlenment, the Petitioners in opposition to such a permt

application cannot carry their burden of presenting contrary

evi dence by nere presentation of specul ati on concerni ng what

"mght" occur. Chipola Basin Protective Goup, Inc. v. Florida

Chapter Sierra Cub, 11 FALR 467, 480-81 (Decenber 29, 1988).

47. Section 403.918(1), Florida Statutes, requires an
applicant to provide reasonabl e assurances that water-quality
standards will not be violated; and Section 403.918(2), Florida
Statutes, requires such an applicant to prove reasonabl e
assurances that a project is not contrary to the public interest
in regard to projects, such as this one, which are not proposed
to be placed in outstanding Florida waters. The subject project
is proposed to be installed in Class Il surface waters of the
State so that the applicant's burden involves a denonstration
that the project "is not contrary to the public interest".
Section 403.918(2)(a), Florida Statutes, sets forth seven (7)
criteria, which are enployed by the Departnment in determning
whet her a project is "not contrary to the public interest”.
Addi ti onal |y, reasonabl e assurances nust be provided that the
cumul ative inpacts of the project and simlar projects, existing,
under construction, or reasonably expected in the future, wll
not adversely inpact the water-quality considerations of Section
403.918(1), Florida Statutes, and the public-interest paraneters
associ ated with subsection (2) of that statutory section

48. The applicant's burden "is one of reasonable
assurance, not absol ute guarantees”. Manasota 88, Inc. v. Agrico
Chemi cal Conpany and Fl ori da Departnent of Environnmenta
Regul ation, 12 FALR 1319, 1325 (February 19, 1990). The burden
does not require that the applicant "elimnate all contrary
possibilities" or address inpacts which are "only theoretica
and...could not be detected or neasured in real life". Florida
Keys Citizens Coalition v. 1800 Atlantic Devel opers and Florida
Department of Environnmental Regul ation, 8 FALR 5564, 5577
(Cctober 17, 1986), reversed on other grounds, 552 So.2d 946
(Fla. 1st DCA 1989). Rather, an applicant nmust provide
reasonabl e assurances whi ch take into account contingenci es which
m ght reasonably be expected.

49. The preponderant evidence of record culmnating in the
above Findings of Fact clearly denonstrates that St. Joe has net
the test set forth in Section 403.918(1), Florida Statutes, and
has provi ded reasonabl e assurances that the marina will not
result in the violation of applicable Cass Il water-quality
standards enbodied in Chapter 17- 3, Florida Adm nistrative Code.
The evi dence al so denonstrates that the applicant has met the
test set forth in Section 403.918(2), Florida Statutes, and has
provi ded reasonabl e assurances that the marina is not contrary to
the public interest. St. Joe presented expert testinony, studies
admtted into evidence, and other evidence establishing that the
proposed design and operational neasures and conditions to be
i nposed on operation and construction regarding the project and



the project site will render all potential inpacts to be of a non-violative

nature. The evidence adduced by Petitioners may be

categorized in several ways. First, some of the evidence
actual ly supported the applicant's case, such as the ultimte

opi nions rendered by Ji m Val ade and Lawson Snyder. Secondly,
some of the evidence consisted of general concerns, as

di stingui shed from specific expert opinions, expressed as to the
i npacts of marinas in general in a generic sense but not as
applied to any specific scientific information concerning the
characteristics of this marina site and the design, construction
and operation of the proposed marina as it mght actually inpact
the waters, benthic conmunities, etc. at the site. Wtnesses,

i ncluding expert witnesses for the Petitioners, expressing these
nore generic concerns, were Dana Mbrton, Mke Allen, and Dr.
Carol DeMort. They admitted to have little or no famliarity
wi t h design, construction and operational features of the marina
at issue and no specific famliarity with the physical and

bi ol ogi cal characteristics of the site. Finally, other testinony
consi sted of specul ation or fears of inpacts caused by the marina
wi t hout a specific description of the source or extent of such

i npacts. For exanple, none of the Petitioners' wtnesses
testified regarding | evels or concentrations of pollutants which
t hey contended woul d be generated at the marina or to what extent
the various resources enunerated as considerations in the above
statutory provision, would actually be exposed to or inpacted by
t hose unspecified levels of pollutants or physical operation of
boats or the marina facilities itself. Thus, the Petitioners
failed to rebut the showi ng of entitlenment by the applicant to
the permit with any evidence of "equivalent value". JWC supra.

50. The Petitioners raised an i ssue concerning the
i kelihood of effective enforcenent or inplenentation of sonme of
t he desi gn and operational neasures and conditions proposed by
t he Departnment and accepted by St. Joe. These issues were
primarily raised in the testinmony of Tom Beale, who testified as
to his experience as a boat operator with |ax mari na operators
and unruly or unlawful boaters. The enforcenent neasures
proposed by the applicant, including the warning signs, mandatory
provisions for slip-Ileasing agreenents, and the provision of dock
personnel for all operating hours of the marina, have been
acknow edged in other admnistrative proceedi ngs as being
adequat e nechani sns of enforcenent. Gty of Parker v. Bravo and
Fl ori da Departnment of Environmental Regulation, 9 FALR 5014,
5021- 24 (August 24, 1987); MacMIlan v. Dax and Trin Devel opnment
Corporation and Fl orida Departnent of Environmental Regul ation, 7
FALR 3780, 3792-96 (July 29, 1985). 1In evaluating the reasonable
assurances provided by an applicant in this regard, it nust be
renenbered that the applicant is charged with the burden of
active and vigorous enforcenent of the conditions inposed upon
the grant of its permt but that the applicant cannot be expected
to provide an absolute insurance policy, in effect, that persons
using its facility will never violate the |l aw prevailing or the
restrictive conditions inmposed upon the grant of its permt and
the operation of its facility which it is charged in that permt
with enforcing. Rather, there is a threshold presunption that
"people will observe and abide by the law'. McMIlan, 7 FALR at
3796. The burden of the applicant is to provide reasonable



assurances, not absolute assurances. In this particular, the
appl i cant has done so by proposing an extensive program desi gned
to enforce the provisions and prohibitions incorporated in the
design and operation of the marina. This Recommended Order, in

t he above Findings of Fact, indicates other conditions

est abl i shed by the preponderant evidence of record concerning
additional conditions or, in several instances, nore restrictive
condi tions, which should be inposed in order for the permt to be
granted. |If those conditions are inposed upon a grant of the
permt, as delineated in this Recommended Order, the reasonable
assurances delineated above will be adequately addressed and
enforced. It is not the applicant's burden to automatically
assune that the marina patrons will ignore signs, warnings, |ease
agreements, the enforcenment neasures of the dock master's
personnel, or operate their crafts so as to place thensel ves,
their guests, and the benthic conmunities involved in jeopardy
and violate the clearly enunciated and posted rul es of the

mari na. Under the pertinent rules and statutes bearing upon this
and simlar proceedings, applicants are not required to bear such a heavy
bur den.

51. The Petitioners have al so raised an issue involving
the applicant's undisputed need to obtain permts for certain
upland facilities necessarily associated with the proper
operation of the marina in terns of the reasonabl e assurances
provi ded by the applicant being effective. For exanple, the
sewage and bilge water punp-out facilities at the marina wll
transport waste to an upland waste water collection and treatnent system which
ultimately, nust be reviewed and pernmitted by the
Departnment. Also the Yacht Cub stormwater treatnment facilities
nmust be permitted by the Water Management District, which has
jurisdiction thereof. St. Joe has acknow edged the need to
obtain these additional permts and al ready has determ ned
through its experts that the construction and operation of these
upland facilities are feasible in ternms of their operationa
characteristics and rel evant environnmental standards. The
Petitioners introduced no evidence regardi ng any i npacts of these
upland facilities concerning the environnmental standards
prevailing and enforceable in this proceeding, referenced above,
or which would indicate that the facilities are not feasible as
that mght relate to the proper operation of the subject marina
facility in terms of the reasonabl e assurances required for the
grant of its permt. As held in Caloosa Property Oaners
Associ ation, Inc. v. Department of Environnental Regul ation, 462
So.2d 523 (Fla. 1st DCA 1985), the nere fact that an appli cant

seeking a dredge and fill permt will need other permts for
associ at ed devel opment does not require the Departnment to
consi der simultaneously all those other permits. |In Caloosa, the

First District Court of Appeal rejected the argunent that permits

not yet acquired for an associ ated devel opnent nust be consi dered

in the context of a dredge and fill permt application. Id. at
525-27. The court specifically noted "that only one permt for

dredge and fill was at issue, and that other needed permts woul d

be processed separately at future dates". 1d. at 527N. 4.

Simlarly, in J.T. MCormick v. Gty of Jacksonville and Departnent of
Envi ronnental Regul ation, 12 FALR 960, 988 (January

22, 1990), an applicant for a landfill construction permt



denonstrated that | eachate fromthe landfill would be transported
to a treatnment plant. |In that order, the Departnent rejected the
argunent that the applicant nust denonstrate that the treatnent
plant will always conply with all applicable standards.
"Conpliance with those standards is nore properly addressed in
the treatnment facility's permt.” 1d. at 988. Simlarly, in The
Conservancy, Inc. v. A Vernon Allen Builder, Inc. and Departnent
of Environmental Regulation, 12 FALR 2582, 2586 (January 22,
1990), it was held that:

Large projects often may have a variety of
activities that are potential sources of

pol lution requiring nore than one depart nent
permt. In some cases, nore than one permt
may be considered at a consolidated hearing.
However, there is no requirenent, either
expressed or inplied, in any of the governing
| egi sl ati on of the departnent that woul d
require an applicant to submt, or the
department to consider, all permt
applications at one tine.

51. Thus, although the applicant may require additiona
permts in the future for related upland facilities, it need not
seek themor show entitlement to themin this dredge and fill
permt proceeding regarding the marina; and those questions
rai sed by the Petitioners concerning the upland facilities and
related permtting are not appropriately at issue in this
pr oceedi ng.

52. In addressing inpacts upon water quality, other
deci si ons have acknow edged the inportance of hydrographic
assessnment of a project site, such as this, and the installation of the proposed
facility in the State waters at that site. In
one such decision, a Hearing Oficer noted "The chief neans of
providing this assurance [that water quality standards w |l not
be violated] in marina pernmtting rests upon an accurate
assessnment of the systenm s hydrographics.” Turnberry Isle
Associ ates v. Florida Departnment of Environnmental Regulation, In
FALR 124, 143 (Novenber 10, 1988); A d Port Cove Property Oaners
Associ ation, Inc. v. Florida Departnment of Environnenta
Regul ati on, 9 FALR 3821, 3858 (July 1, 1987). The testinony of
the applicant's experts in this regard, as well as Dr.

Echt ernacht of the Departnent, and the hydrographic study in
evidence itself, established the excellent flushing
characteristics in the area of the marina. Conversely, the
Petitioners adduced no evi dence regardi ng the specific

hydr ographics of the site; and their w tnesses generally
expressed i gnorance of the site's hydrographics.

53. The Petitioners also contended that pollutants
generated by the marina, regardless of their relationship to the
applicable Class Il water-quality standards, may give rise to
adverse inpacts under Section 403.918(2) (a), Florida Statutes.
Therefore, the inportance of the hydrographic circunstances of
the site and the project extends beyond the issue of nere
conpliance with water-quality standards and relates to the public



i nterest analysis under this section. Certainly, the operation
of this or any marina can be expected to generate some |evel of
pollutants. The fact that marinas generically may generate sone
pol | utants does not nmandate pernit denial, however. See, AOd Port Cove, 9 FALR
at 3852, 3857-59, 3863. \Were design and

operational neasures and hydrographic circunstances mnimze the
pol l utants generated and render their inpact negligible, the
statutory criteria prevailing herein and the ass Il water-

qual ity standards enbodied in Chapter 17-3, Florida

Admi ni strative Code, present no inpedinment to permt issuance
where it has been denonstrated, as it has herein, that those
criteria and standards will not be violated by any pollutants

whi ch m ght be generated by marina constructi on and operation

The Petitioners presented no evidence that the pollutants
generated at the marina would violate water-quality standards or
adversely inpact the various interests set forth in Section
403.918(2)(a), Florida Statutes, in response to the denonstration
by the applicant of reasonabl e assurances that those paraneters
wi Il not be violated.

54. Regarding inpacts upon fish, wildlife, and their
habi tats, the applicant denonstrated that the marina will not
have adverse inpacts upon the grass beds, the other benthic
communi ties, or the manatees thensel ves. Al though nanatee
nortality rates are high and, in large part, directly
attributable to boat operation, the witnesses in this proceedi ng
were virtually unanimous in their agreenent that, indeed, St. Joe
"has taken steps to protect manatees in virtually all aspects”.
Al t hough, assum ng arguendo, that were no nmarina placed in the
i medi at e geographical site involved, manatees night be safer or
better protected, the present state of the law, as referenced
herein by the above decisions and interpretation of the relevant statutory
aut hority, does not inmpose such a burden on an
appl i cant and does not render the nere use by nmanatees of a
certain habitat area, such as that involved at the subject marina
site, an absolute inpedinent to any denonstration of reasonable
assurances that the relevant statutory and regul atory standards
will not be violated. Where various protective neasures will be
instituted designed to assure the welfare of manatees using the
littoral habitat, such as involved at this site, such as the
conditions recommended to be inposed in the above Findings of
Fact, reasonabl e assurances have been determ ned to be provided.
See, Coscan Florida, Inc. v. Florida Departnent of Environnenta
Regul ation, 12 FALR 1359, 1369, 1387-88 (March 4, 1990).

55. Marine productivity, fishing, and recreational val ues
nmust al so be considered in this proceeding. The experts
testifying for both the applicant and the Petitioners
established, by the totality of their testinony, that the marina
proposed, with its operation restricted as proposed by the above-
found conditions on a grant of the permt, will not adversely
affect those interests. |Indeed, on the positive side of the
scal e, concerning consideration of marine productivity, fishing,
and recreational values, it was shown that the marina structure
and the noored boats may provide additional feeding grounds and
protective habitat for juvenile fish occurring in the area which
can enhance their population and ultimtely the popul ati on of the



speci es which prey upon them Finally, St. Joe denonstrated that

as to the remaining interests required to be addressed by Section

403.918(2) (a), Florida Statutes, that there will be an absence of any adverse
i mpacts.

56. Evidence was adduced by the parties concerning
cumul ative inpacts, as noted in the above Findings of Fact. That
evi dence denonstrates, by preponderance, that even considering
t he existence of other marinas in the area, no adverse inpacts
upon water quality or upon the public interest criteria enbodied
in the above statutory section will be detectable, especially in
view of the |lack of evidence of any new mari nas proposed
conceptual ly, or by permt applications, for the area of the St
Johns River involved in this proceedi ng.

57. In summary, the rel evant standards enbodied in Section
403.918(1), Florida Statutes, involving water quality as rel ated
to the specific water-quality pollutant standards contained in
Chapter 17-3, Florida Adm nistrative Code, have been reasonably
assured to be conplied with. The standards concerning the public
interest criteria contained in Section 403.918(2) (a), Florida
Statutes, have al so been reasonably assured to be conplied with
by the preponderant evidence adduced by the applicant and the
Department and which was not refuted by evidence of equival ent
qual ity adduced by the Petitioners.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usions of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and the pleadi ngs and argunents of the
parties, it is therefore,

RECOMMVENDED t hat the application of St. Joe Paper
Conmpany for the dredge and fill permt at issue be granted,
provided that the terns and conditions enunerated in the Departnment's Intent to
I ssue, in evidence as St. Joe Exhibit 9,
and accepted by the applicant, as well as those conditions found
in this Recommended Order to be necessary and supported by the
evi dence, are incorporated in the permt as mandatory conditions.

DONE AND ENTERED this _ 26 day of Cctober, 1990, in
Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-1550

(904) 488-9675

Filed with the Cerk of the
Division of Adm nistrative Hearings
this _ 29  day of Cctober, 1990.



APPENDI X TO RECOMMENDED ORDER
I N CASE NO. 89-5053

Appl i cant' s/ Respondent's Proposed Fi ndi ngs of Fact

1-53. Accepted, but are subordinate to the Hearing

Oficer's Findings of Fact on the sane subject matter
particularly in those several instances where conditions on the
grant of the permt have been recommended to be nodified sonewhat
by the Hearing Oficer in light of the totality of the

pr eponder ant evi dence presented.

54. Rej ect ed, as unnecessary.

55. Accept ed.

Respondent DER s Proposed Fi ndi ngs of Fact

The Departnment submitted no proposed findings of fact
but, rather, adopted those submitted by the applicant/Respondent.

Petitioners' Proposed Findings of Fact

Petitioners, Hoffert, presented no proposed findings of

fact but, rather, a letter in the nature of final argument which
has been referenced and di scussed in the above Prelimnary
Statenment to this Reconmended Order. Petitioners, Cornwell,
subm tted a post-hearing pleading; but it contained no specific,
separatel y-stated proposed findings of fact, which can be
separated fromtheir nmere recitati on and di scussion of testinony
i n evidence and argunents such that coherent, specific rulings
could be made. Petitioners, Cornwell's post-hearing pleading did
not conformto the instructions given to themby the Hearing

O ficer at the conclusion of the hearing concerning the
appropriate manner for subm ssion of proposed findings of fact,
and they were subnmitted late. They have been considered in the
rendition of this Recormended Order, however, in spite of the
fact that they were filed in a tardy fashion.

COPI ES FURNI SHED:

Dal e H Twacht mann, Secretary

Depart ment of Environnent al
Regul ati on

Twin Towers O fice Building

2600 Bl air Stone Road

Tal | ahassee, FL 32399-2400

Dani el H. Thonpson, Esg.

General Counsel

Depart ment of Environnent al
Regul ati on

Twin Towers O fice Building

2600 Bl air Stone Road

Tal | ahassee, FL 32399-2400



T. R Hainline, Jr., Esq.
ROGERS, TOWERS, ET AL.
1300 &ulf Life Drive
Jacksonville, FL 32207

Wl liamH Congdon, Esg.
and Joanne Barone, Esg.

Depart ment of Environnent al

Regul ati on

Twin Towers O fice Building

Room 654

2600 Bl air Stone Road

Tal | ahassee, FL 32399-2400

Bar bara Davis W nn
3448 State Road 13
Jacksonville, FL 32259

Mary and Irv Cornwel |
2652 State Road 13
Switzerland, FL 32259

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



